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COMMENTARY

Violence Against Women Act
Loses Sight of Its Namesake
"These legislators want a dumbing-down with respect to

prosecution because minorities are disproportionately

prosecuted. That’s certainly a concern—one that needs

addressing—but we should aim to accomplish that by

addressing the problem head-on, eliminating implicit bias

and bolstering social support programs. We shouldn’t try to

achieve it by eliminating protections for victims," writes

retired Santa Clara County Superior Court Judge Eugene

M. Hyman, of the inclusion of community-based restorative

practice services in the Violence Against Women Act.
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Legislation

By Eugene M. Hyman

Legislators are sinking the credibility of the Violence Against Women Act by anchoring it to

restorative justice reforms. At best, this proposal is an empty gesture for the sake of a public

relations win.

At worst, it means they actually mean what they say and are planning to act on these reforms. In

which case, they’re putting victims of domestic violence (DV) at risk based on the child-like hope

that abusers might be made to feel bad about what they’ve done.

Maybe some of them would, but it’s a bizarre notion to shape our criminal justice system around.

A bipartisan group of senators announced a deal earlier this month to reauthorize the act, known as

VAWA, which expired five years ago. Supporters are celebrating several changes they say will

modernize and strengthen the act, among them the authorization and expansion of community-

based restorative practice services nationwide.

Restorative practices, otherwise known as restorative justice, sound great on paper. Restorative

practices offer an approach to criminal justice in which the offender is an active participant and

partner in repairing the harm done, often through direct interaction with their victim. They’re

theoretically supposed to use the time spent righting that wrong to think about the harm they

caused and to take accountability for their actions.

We’ve all probably heard about the kid who learned his lesson about shoplifting after putting in a

few shifts sweeping floors at the corner store; it’s a good example of how proponents of restorative

justice believe it should work. While I believe there’s some room for restorative justice in juvenile

court—possibly elsewhere—I’ve seen no research or evidence indicating it’s effective in criminal

court.

This is an enormous problem when we’re dealing with cases of domestic violence, particularly since

the newly updated VAWA seems to include no language restricting which DV cases could be

diverted to restorative justice programs. It’s wishful thinking to believe abusers will hold themselves

accountable, particularly after they’re made to perform some service that will somehow rehabilitate

the harm done to the person abused.
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It doesn’t help that the reforms as proposed are hopelessly vague. What’s to stop an abuser from

using backchannels to pressure their victim into the rehabilitative justice program for their own

benefit? How is completion or failure of the program determined, and how regularly are social

workers checking in on the abuser to ensure the lesson has truly stuck? Knowing that the likelihood

of a criminal conviction is tied to the time it takes for the charges to be brought, how do we prevent

abusers from simply using rehabilitative practices as a stalling tactic to win them better odds at

court?

There just doesn’t seem much to gain, and in exchange we’re saddling victims of abuse with

another onus. Even if these programs are voluntary, it makes a victim responsible for deciding

whether to opt in to a program that will prolong their contact with their abuser. If they decline, a

nonremorseful abuser will likely see it as a grievance, as the program is presumably a better

alternative for them than a traditional criminal sentence.

Thankfully, owing to opposition from domestic violence victim advocacy groups like Alliance for

HOPE International, the bill was amended to thoroughly narrow the scope and application of these

restorative practice programs. The Alliance noted in a recent newsletter that domestic violence

cases determined to demonstrate “significant risk” of injury or death would be ineligible for

restorative practices, and could not be invoked in misdemeanor and felony cases involving an

active restraining order. Prosecutors will still have final say in prosecuting offenders, regardless of

any restorative practice diversions, though it fails to address the fact that by the time an abuser

would theoretically “fail” the program it would no longer be feasible to bring charges in most cases.

Most importantly, the bill currently doesn’t actually allot any money to restorative practices—it’s

essentially just preserved its right to do so. It makes you wonder why it was included at all.

The newly updated VAWA is said to be a compromise bill, and criticisms have primarily focused on

its failure to close the “boyfriend loophole”—under which restrictions on firearms access by spouses

convicted of domestic violence are not applied to domestic partners. It seems legislators think it’s

more important to preserve an abuser’s right to a firearm than a victim’s right to safety.

I wonder if the disappointing outcome with respect to closing the boyfriend loophole explains why

restorative practices were embraced. They do sound good on paper, after all, and legislators could

champion it as a “win” without doing anything genuinely substantive to advance the cause for

victims of domestic violence.

I just hope they recognize how irresponsible it would be in practice, and that their commitment only

goes as far as an empty budget line. Even if these programs are exceedingly limited in scope, no

victim of domestic violence should be expected to make nice with their abuser for the sake of a

“holistic, community-based” solution.

These legislators want a dumbing-down with respect to prosecution because minorities are

disproportionately prosecuted. That’s certainly a concern—one that needs addressing—but we

should aim to accomplish that by addressing the problem head-on, eliminating implicit bias and

bolstering social support programs. We shouldn’t try to achieve it by eliminating protections for

victims.

Judge Eugene M. Hyman retired from the Superior Court of California, County of Santa Clara (San

Jose) where, for 20 years, he presided over cases in the criminal, civil, probate, family and

delinquency divisions of the court. He has presided over an adult domestic violence court and in

1999 presided over the first juvenile domestic violence and family violence court in the United

States that was honored by the United Nations with a Public Service Award in 2008.
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